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Foreclosure

The subject matter of this presentation was 
last discussed by us in November 2007

Lots of things have changed.

FORECLOSURE DEFINED

• To foreclose means to shut out the owners & 
others from their rights in the property.

• For example: 1M, 2M & L&M judgment lien on 
property

If 2M holder forecloses it takes the property 
subject to the 1M, but L&M and property 
owners have been shut out from their 
interest in the property

PUBLIC INFORMATION

• How do I know whether a property is in 

foreclosure?

• What can I do if my client is thinking 

about buying a property in foreclosure?

• Check On Line to insure the seller is not 

already in foreclosure.

JUDICIAL WEBSITE FOR 

FORECLOSURE SEARCH

FORECLOSURE FILE SEARCH RESULTS

http://civilinquiry.jud.ct.gov/GetParty.asp
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TYPES OF FORECLOSURES IN CONNECTICUT

• Strict Foreclosure:  Ordered when there is no 
equity available in the property for the property 
owner.  Does not involve a public sale.

• Foreclosure by Sale:  Ordered when there is 
equity above the mortgage being foreclosed and 
involves a public sale of the property at auction

• Due to the depressed nature of real property 
most foreclosures are Strict Foreclosures

ALTERNATIVES TO FORECLOSURE

• Voluntary Sale…..Obviously the best 
alternative.
– The sooner the sale process starts the better

– Any delay will lead to significant fees for 
appraisers, attorneys, court costs and 
accruing interest

– Make sure clients either hire an attorney or 
file an Appearance on their own to notice of 
proceedings.

COURT DRIVEN SOLUTIONS

• Court Supervised Mediation and Modification
– Must be requested within specified periods after the 

commencing of foreclosure

– May lead to a repayment plan

– May lead to a permanent modification of the loan

– Will stop the proceeding of the foreclosure action

– Can be handled by a consumer without an attorney 
but requires some sophistication to know how to 
present themselves in a court setting and make sure 
court and lender requirements are met.

CONTRACT FOR SALE TO STOP 
FORECLOSURE

Courts will typically stay or stop a foreclosure when 
presented with Purchase and Sale Agreement. If a sale is 
to take place a court will consider stopping the sale as 
late as the day before a public auction.

Requirements:

• A fully executed bona fide contract
is necessary

• Qualified buyer with appropriately significant deposit

• A Motion filed and heard by a judge

Bankruptcy

• A bankruptcy filing will stay or stop a 
foreclosure.

• The mortgage company will have to ask the 
bankruptcy court for permission to continue the 
foreclosure.

• In a Chapter 13 the home owner may be able to 
restructure the delinquent amount and repay it 
over time.

• In a Chapter 7, typically the filing will only delay 
the inevitable

Other Alternatives

• Loan Modification

• Deed in Lieu of Foreclosure

• Reverse Mortgage for seniors.  Equity is 
required

• Conventional Refinance

• Government Programs
– HEMP

– HAFA
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SHORT SALES

The short sale area is handled by home 
owners, realtors, and attorneys.  Several 
seminars have been given on this subject 
by the Affiliate’s Committee.  This one will 
touch on all areas for both listing and 
buyer’s agents.

Taking the Listing

• Due Inquiry of Seller

• Determining Value

• Title Search

• Obtaining Payoff Statements

• Estimating Closing Costs, Complete HUD

• Working With the Lender

• Writing the Contract

• Working With the Lender

• Closing

Inquiry of the Seller

• How many mortgages do you have? 

• Are there any other liens on your property?

• Are you current on your obligations?

• Is there a prepayment penalty on any of your 

mortgages?

• Are you the subject of any lawsuits that may 

give rise to other liens?

• Are you current on all your taxes?

Determining Value

• Be conservative with values……then subtract 

20%

• Be realistic in terms of negotiations with buyers.  

There are issues to consider other than seller’s 

interest in maximizing proceeds such as 

deferred maintenance and perspective 

inspection issues

Title Search

• Do your own title search before you accept the 

listing

• If you don’t know how to do a title search 

suggest to your client that title search be done 

by an attorney

• Review the results of the title search to insure no 

additional liens need to be paid before you 

invest in the property with your time and money.

Obtain Payoff Statements

• For each and every loan or lien against 

the property obtain a written payoff 

statement

• Review these for prepayment 
penalties, foreclosure costs as well as 
accrued interest

• If foreclosure expenses are noted 
additional inquiry is required as 
expenses are probably continuing to 
accrue
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Estimating Closing Costs
• Get an attorney involved at an early 

point in the sale to obtain reasonable 

closing costs.  Realize and inform your 

client that additional fees may be 

charged by the attorney

• Consider your fee to be fair game when 

the lender is reviewing these costs

• Note any credits due the buyer per 

contract but try to minimize them

Writing the Contract

• Review the contract for hidden costs to the 

seller.  They could include closing cost credits, 

repair credits, assessment payoffs or any other 

charges the seller may be responsible for.

• Make sure language is added to the contract so 

that each party acknowledges the fact that this is 

a short sale.  ECAR addendums are available 

for this purpose

Working With the Lender

• All lenders have their own requirements and timelines 
for approvals

• Insure that there is more than adequate time to obtain 
the approval

• Contact the Lender early if you believe a short sale is 
likely.  Waiting until contract means that your client will 
be running around trying to accumulate information 
that they could have already put together.  The 
contract may be the last piece of the puzzle.

• In the event the Lender will not consider the short sale 
until contract, have the seller accumulate all financial 
data available.  Many lenders will now accept this 
information and get the process going prior to 
contract.  Some will even give a prelim approval

Representing The Buyer

• Due Inquiry of Seller’s agent

• Determining Value

• Title Search or Rundown

• Estimating Seller’s Cost to Close

• Writing the Contract

Inquiry of the Seller’s Agent

• How many mortgages does the seller have? 

• Any other liens?

• Are they current on their obligations?

• Has there been any contact with the liening 

creditors?  And if so is there a written 

agreement to accept less than their full 

payment?

Determining Value

• Be conservative with values

• Be realistic in terms of negotiations with sellers.  

There are issues to consider other than buyer’s 

interest in a deal and the seller’s interest in 

making money

• Deferred maintenance and inspection issues are 

better reflected in the offer than expecting a 

renegotiation of the contract.
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Parallel Interests

• Do your own title search

• Short Sale Addendum:  Make sure your 

buyer client knows of potential delays and 

any contract gives the appropriate rights to 

terminate if time to close exceeds your 

clients acceptable expectations

• If necessary do your own HUD

Writing the Contract

• Discuss with your client the risk of potential delay in 

closing.

• Make any offer conservative as it relates to any potential 

credits.

• Take into consideration the fact that future negotiations 

regarding repairs will be limited because of the lender 

involvement.

• Make sure language is added to the contract so that 

each party acknowledges the fact that this is a short 

sale.

Nuances of Purchasing Bank Owned Property

Beware Addendum to Standard ECAR Board Purchase Agreement 
• Selling Agent presents offer using ECAR Agreement
• Listing Agent “accepts” or counteroffers with addendum

Some Typical counter-offer terms:
• Elimination of any contingencies regarding Buyer’s ability to sell or refinance another property.
• “Time is of the essence” clause inserted with respect to closing date, satisfaction of contingencies, etc.
• Monetary penalties ($100.00 per day common) for buyer’s failure to meet deadlines or contract dates.
• Closing costs, pro-rations and adjustment terms or customs substantially altered.
• Delivery of funds rules changed negatively impacting release of funds (e.g. back to back closings).
• Marketable title v. insurable title.
• Return of tenant security deposits and rental pro-ration rules substantially altered.
• “As-is” clauses inserted.
• Inspection procedures and remedy clauses are usually more restrictive.
• Seller’s right to terminate contract.
• Default remedy clauses.
• Assignability of contract.

Do not get trapped by the “But we always do it this way” mentality!

Tips for selling agent:
– Listing agent and seller often have little or no knowledge of the property condition
– No residential property disclosure form required
– Seller and Realtor will disclose all known material defects - don't expect too much!
– Do Due Diligence to greatest extent possible

Closing

Not a problem if proper preparation 

has been done and you have the right 

attorney……..suggestions for who 

those may be are available from the 

panel.

USEFUL WEBSITES

Connecticut Judicial Branch Website:

http://civilinquiry.jud.ct.gov/GetParty.asp

Foreclosure by Sale Uniform Procedures:

www.jud.ct.gov/external/super/ForeclosurebySale.htm

HUD:

www.hud.gov/local/ct/homeownership/foreclosure.cfm

Federal Trade Commission:
www.ftc.gov/bcp/edu/pubs/consumer/homes/real04.shtm
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